INTRODUCTION
If Hitler, Mussolini and Tojo were alive today, it would be difficult to imagine their reactions to the ubiquitous condemnation of the savagery and acts of hostilities committed by the Nazis, the fascists and the Japanese militarists against the peace and 2. The expression 'dignity of man' is used in connection with violation of human rights as well as offences against mankind. Art. 2(11) of the Draft Code lists "inhuman acts such as murder, extermination, enslavement, deportation or persecution" as offences against the peace and security of mankind. 3. A common trait seems to run through the Axis, each believing in the purity of its population, the Fascists thought nothing when slaughtering Abyssinians with bullets prohibited by the Hague Laws of War, or the Nazis when putting children into gas chambers or incinerators, or the Japanese militarists when torturing helpless victims to death. 4. The Nazis' belief in the purity of the German race, the fascists' lack of consideration for Africans as their equals in the definition of mankind, and the Japanese co-prosperity sphere as a guise for domination in the Asian region were all without scientific or factual foundation in statistics. 5. All races are bom practically equal, although scholastic aptitude may prove the preeminence of one ethnic group over another, not necessarily based on the colour of their skins or the shade of their political coloration, but rather because of their determination and enduring devotion to hard work, and the competitive environment in which they were bom and bred. 6. Every war is terminated and followed by a period of relative peace. Even the hundred years' war did not last beyond one century. It is more accurate to conceive of peace with intermittent interruption by war or for want of better terminology, 'armed conflict'. 7. War has been technically banned as an institution. Indeed, the use of force or threat of force is no longer tolerated under current international law. See, e.g., Military and Paramilitary Activities in and against Nicaragua (Nicaragua v, U.S.), 1984 I.CJ. Rep. among humankind 8 Statistics continue to show ironically that, by far the commonest, the greatest scholars, the most celebrated philosophers and men of letters and science are still those whose mother tongue has been Sanskrit, Pali, Greek, Latin, Hebrew or Chinese. 9 The works of Leonardo da Vinci and Michelangelo could be said to symbolize the rebirth of Western European civilization and culture after centuries of neglect and decline. In a way not dissimilar from the European Renaissance, and certainly no less spectacular, we are now witnessing the resuscitation of Chinese legal scholarship which, after experiencing several decades of a state of suspended animation (infra Paragraph IV), pushed forward on its own strength to undergo the trauma of being reborn into a new world (infra Paragraph V). The period of gestation preceding rebirth was marked by dramatic upheavals such as had never before been recorded in the annals of Chinese history (infra Paragraph IV(2)). No legal scholarship could conceivably outlive 'the Cultural Revolution' (infra Paragraph IV(3)) organized and managed by the 'Gang of Four', 10 preceded chronologically by 'the Big Leap Forward'
11 and the experiment of a liberal policy of 'let the hundred flowers bloom and the hundred schools of thought contend'
12
, which ended up with the flowers all nipped in the bud and no contention from any school of thought since they were all forced to close down for engaging in 'harmful' and 'unhealthy' 'contradictions'. 13 Amidst the clashes of the Red Guards' armour in the wake of the Cultural Revolution, legal scholarship was suppressed, if not outlawed.
14 Indeed, such a term as 'outlaw' might become meaningless in a society which was at the time apparently without law 8. The practice of apartheid as an extreme manifestation of racism can still be found today in the southern tip of the African continent, although isolated and condemned by the United Nations. 9. Writings in these languages testify to the authenticity of the finding. 10. 'Gang of Four' is an expression used by the Chinese to refer to the four members of the CCP-Jiang Qing (Mao Zedong's wife), Zhang Chungiao, Yao Wenyuan and Wang Hongwen, all holding key posts in the Chinese government Representing the extreme leftist line, they were arrested in October 1976, following a coup d'etat by a group of moderates, thus bringing an end to ten years of the 'Great Proletarian Cultural Revolution ' (1966-1976) . The moderate line was carried out by premier Zhou Enlai and the current leader Deng Xiaoping, both having been scholars in France. See infra § IV(3). 11. 'The Big Leap Forward' was a campaign designed to promote small-scale home industry, such as local steel mills, manufacturing of pots and pans as well as heavy equipment It was in vogue in 1957 and 1958 but did not yield any tangible process in industrial development 12. This was probably a lure to explore possible revisionist tendencies, an effort to weed out reactionaries and dissidents. See infra § IV(2). 13. 'Contradictions', according to the Party line at the time, 1957-1958, were to be encouraged if confined within limits. On the other hand, 'contradictions' which were out of line would be suppressed, and rectified or eradicated. 14. Thus, Snyder describes the situation sadly, "China for all practical purposes has lost an entire generation of trained legal workers, theorists and educators". 
EARLIER GENERATIONS OF CHINESE LEGAL SCHOLARS
To give a death certificate to Chinese legal scholarship presupposes the preexistence of Chinese legal scholars. Somewhere must be found the birth certificate or living testimony of Chinese legal scholarship. 16 Not unlike other older Asian countries, the practice of law as a legal profession had never been popular in olden days, when traditionally, as today, the Chinese as a typical Asian people are not by nature litigious. 17 Nor was the concept of law ever as clear-cut as the Roman. Rather, what was just was far more significant than what was lawful as legal science was barely a means to an end, namely the discovery of the truth and recognition of the true justice. Law was indistinguishable from policy, guidance, instruction or rescript, as long as it was the servant of justice or a just cause. 18 This simplicity worked well even in the face of contact from the West as long as the relations remained friendly and for reciprocal benefits. 2 The passages acknowledged that every state had the right to stop foreign nationals from importing noxious product into its territory by declaring those products as contraband. But, Vattel presribed, a state had first to notify the sovereign and request that he restrain his subjects. 23 Accordingly, Commissioner Lin sent a letter to Queen Victoria indicating the deleterious effects of opium on the local Chinese population and urging her to stop the trade. 24 His letter was never acknowledged. On the contrary, the British and other powers resorted to the use, threat and show of force which finally brought about the cessation of hostilities in 1842. Since then, Chinese interest in the Law of Nations was diminished. Disenchanted by the injustices and the primitive nature of international law, which was then the exclusive product of Western European concoction, China continued to suffer for another hundred years to come before she should rid herself of the anachronisms entailed by a series of unequal treaties. 25 At the time when the use of force was considered lawful for the protection of European nationals and interest in Asia 26 and the traffic of narcotics by European nationals in China was supported by European powers, 27 there was very little by way of legal actions that China could take to protect her own vital security interests.
28 The rule of law was then identified with the rule of force. Might was right.
29 But today, 150 years after the Opium War of 1839, there emerges a dawn of a new international 3 LJIL (1990) legal order under which states had long renounced war as an instrument of national policy, 30 and the use of force had been banned under a new imperative norm which admits of no derogation. 31 No state could consent to the use of force against itself or the traffic of narcotics within its territory.
Against this background of unspeakable misuses and abuses of the primitive rules of international law, Chinese legal scholarship of the pre-1942 era must have experienced unbearable frustrations of a lifetime.
32 But now that the law has in several respects undergo dramatic and drastic changes, 33 not only in favour of justice and equality of states, but also in its universal acceptance of all states as civilized 34 and its recognition of a biological rather than biblical definition of a human person to whom should be attributed the dignity of man, 35 China's attitude towards the new international legal order can be more positive. 
THE TRANSITIONAL LEGAL SCHOLARS: A VANISHING BREED
Pre-World War II legal scholarship existed in China under trying and precarious conditions, the legal writings in the international field tended to concentrate on the efforts to remove inequalities imposed on China by the Western world, including Japan. 42 Following its consideration of the matter, the Commission drew up a provisional list of fourteen topics selected for codification. 43 These topics have continued to constitute the Commission's basic long-term programme of work. Since 1949, the Commission has submitted final drafts and reports with respect to several of these topics, viz., regime of the high seas; regime of territorial waters, nationality, including statelessness; the law of treaties; diplomatic intercourse and immunities; consular intercourse and immunities; arbitral procedure; succession of states in respect of properties, debts and archives; international organizations (Part I). Other topics, such as state responsibility, jurisdictional immunities of states and their property, and non-navigational uses of international watercourses, are currently under study. Thus, Chinese legal scholars, within the Secretariat and subsequently within the Commission, have contributed to the moulding of a better-balanced world legal order, especially in the new Law of 1 (1) ). 43. These topics were considered ripe for codification. One of them, "Succession of States and Governments" has been divided into three parts.
Treaties
44 which recognizes the supremacy of peremptory norms which admit of no derogation, thus relegating the classic adage of pacta sunt servanda to a lower rank in the hierachy of norms. A treaty obligation, even if validly entered into, could be nullified on a number of grounds including a "fundamental change of circumstances". 45 Belonging to a generation after that of Judge Koo was Dr. Chen Ti-Chiang (or Quiang or Jiang), whose publication in London of a systematic treatise on Recognition 46 shortly after the take-over of 1949 and so soon after the publication in Cambridge of a controversial book on the same topic in 1947 by the Whewell Professor, Sir Hersch Lauterpacht. 47 Dr. Chen's treatise representing a declaratory doctrine and Sir Hersch's constitutive view with a duty to recognize, constituted the best sellers and most authoritative works on the law and practice of states regarding recognition well into the 50's. Ti-Chiang's contribution to the study of international law was widely acclaimed, although the work was probably less known in China where he returned to teach law.
48
Chen Ti-Chiang was not alone in the frustration that visited him during the flirtations with the Soviet Union, when university professors, including law teachers, were obliged to learn Russian in order to teach in Russian rather than relying on textbooks written in English for references. 49 Mutual assistance during the period of Sino-Soviet technical cooperation had landed China in a war fighting as Soviet proxy in the Korean Peninsula, which did nothing to promote the Chinese image in the eyes of the United Nations. In the absence of genuine community of interests between China and the Soviet Union, the novelty of the intimate Sino-Soviet relationship wore out, as China soon discovered that self-reliance was a better alternative and less damaging than closer unity with the neigbour to the north. The rectification campaign started in earnestness. Western trained jurists, such as Chen and his elders, had to be reindoctrinated in Marxism-Leninism which could have made the contemporary brand of Soviet communism look somewhat reactionary. The law, as understood in the West, once again appeared to be favourable to the other side, resulting in further humiliation and greater injustices, the People's Republic of China had to remain outside the United Nations for more than two decades since 1949, owing in no small measure to the Truman doctrine of non-recognition of a new socialist regime which had replaced the de jure government by force contrary to existing constitution. 50 Although kept out of the United Nations, without the connivance of the Soviet Union, China was not isolated from the Asian-African world. Zhou En-Lai, a moderate leader, did succeed in China's rapprochement with India, resulting in the acceptance by Nehru of the Chinese version of Pancha Sila, il the five pillars of international relations among nations: (1) mutual respect for each other's territorial integrity and sovereignty; (2) mutual non-aggression; (3) mutual non interference in each other's affairs; (4) equality and mutual benefits; and (5) peaceful coexistence.
52
With the question of Chinese representation pending on the agenda of the United Nations General Assembly since 1950, unrest in Tibet, campaign in Korea, war of national liberation in Vietnam and border problems with India in the '50s, China had to look more amiably towards her Southern neighbours. She could not afford hostilities on all fronts. Peace with Pakistan was more readily earned than with India. The advent of peaceful coexistence or Pancha Sila (the Five Pillars) was designed to suit the needs of India and China, both being in dire need of a respite from a decade of war-torn conflicts. Mutual respect for territorial integrity and sovereignty was meant to provide some measure of recognition and assurance for their border regions. Mutual non-aggression was a minimum requirement, while mutual non-interference in the internal affairs of each other would ensure greater freedom of actions within national borders for each country. Equality and mutual benefits constituted fair shares for both Asian nations, while peaceful coexistence had just become a catch phrase in socialist slogans. For India, Pancha Sila sounds a familiar Buddhist ring, almost imitating the initiation vows taken by every Buddhist. Peaceful coexistence could also work as initial comer stones for neutral and non-aligned India.
The It was not until nearly the end of 1971 that China could succeed in regaining her seat within the United Nations, its various organs, subsidiary bodies and specialized agencies. This was due in no small measure to a fundamental change of circumstances. China no longer recognized the hegomony of Moscow. The United States which had been slow in the draw became more swift on the uptake, and began the process of winning over Chinese friendship. The tide began to turn within the United Nations when Italy, Belgium and other countries from the West started changing their tones and their votes. Changes in China's leadership have entailed significant improvements in Chinese response to the new Western overture. Her confidence took years to restore. But once admitted into the family of nations without prejudices and discrimination, China's conduct in current international relations is better than cordial. Thus, between 1949 and 1978, Chinese legal scholarship subsided. As it was suppressed, it relapsed and went underground only to be reborn after the demise of chairman Mao Zedong and the removal of the Gang of Four. Coinciding with the relapse and revival of legal education in China 55 Chinese legal scholarship took a rapid rebound upon its rebirth a decade ago following three decades of a long slumber.
THE COLLAPSE AND RELAPSE OF LEGAL SCHOLARSHIP
The fate of Chinese legal scholarship appears to have been closely linked to the chronological development of legal education in China. 56 The periods of incubation of legal scholarship covered nearly three decades of internal strife and political turmoil from 1949 to 1978. 
Hie transplantation of socialist legality (1949-1956): suppression of Chinese Legal Scholarship
Following the take-over in 1949, a new legal system was transplanted, modeled after the Soviet pattern. This necessitated new legal education system with new teachers, new textbooks, new legislation and newly trained legal cadres and teachers. A new constitution was adopted in 1954. 57 Kuomintang laws were all abolished in a single stroke. 58 A degree of regularization of process and codification of laws occurred from 1954 to 1957. 59 Without producing new legal scholars in the Soviet models in such a short period, the existing legal scholars were put to other use or disappeared altogether as if to hibernate or suddenly become dormant but ambulatory with little sign of life.
2. The Rectification Campaign (1957-1966): repression of all intellectuals
Following the departure of Soviet experts, China became more intense in ideological debates of the true Marxist-Leninist way to socialism. The rectification campaign was directed partly against Soviet deviationists but also domestically to weed out rightest elements within China's own ranks and files. 'The Big Leap Forward' was heralded in to promote industrial revolution on any scale, however uneconomical. An all-out scheme to purge reactionaries started with 'let the hundred flowers bloom and the hundred schools of thought contend'. 60 The study of permissible types of contradictions led to the silencing of the impermissible kinds, and contentions ultimately resulted in flower-cutting and closure of all schools, including particularly law schools, where signs of dissidents were visible as legal scholars began to contend. New socialist criminal law and civil as well as economic laws were to be enacted under Mao's direction. In 1964, the four 'clean-ups' movements began to clean up in the fields of politics, economics, organization and ideology. Law courses were abolished and law teaching ceased. The anti-rightist struggle succeeded in spreading legal nihilism, despising the law, negating the legal system and ignoring legal education altogether. In those circumstances, legal scholarship could scarcely hope to survive, let alone flourish. 
3. The Cultural Revolution (1966-1976); depression and lawlessness
Socialist legal system as a transplanted institution was never too well nurtured in the barren soil of China.
62 The ultra-left wing led by Lin Biao and the Gang of Four demolished every semblance of law or legal institution, including security, procuratorial and judicial organs of state. Law teachers and scholars were labeled renegades, spies and conspirators, relegated to the cowsheds for manual labour or to settle as peasants. With the exception of Beijing University, all institutes of political science and law were closed down. The Cultural Revolution destroyed what little was left over of these institutions from the preceding anti-Rightist Rectification Campaign.
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Legal scholarship was condemned to eternal death, never to reenter the cycle of Samara Wat. 
THE TRAUMATIC REBIRTH OF LEGAL SCHOLARSHIP IN CHINA
The rebirth of Chinese legal scholarship did not take place immediately upon China's return to the United Nations with the question of Chinese representation resolved in favour of The People's Republic in 1971. 65 This return, nonetheless, marked the first sign of a labour pain which increased in intensity and frequency until final delivery. Being absent from the international community for more than two decades, between 1949 and 1971 with the exception of the Bandung Conference of Asian African Nations in 1955 and its tenth anniversary in Algiers in 1965, China felt the awkwardness of diplomacy by conference. The initial few years were devoted to other more urgent tasks than legal reforms. Fences had to be mended and treaties of friendship concluded, especially with important powers who had been at loggerhead with China in the preceding past The first of this series of bilateral peacemaking was with the USA as contained in the Joint US-China Communique of February 28, 1972. 66 China's positions were accommodated as both could foresee the danger of military conflict in the area. 67 The Asia-Pacific region was agreed to be hegemonyfree, and each was to oppose any effort towards establishing hegemony in the area. The basic principle of opposition to hegemony in the region was also enshrined in the Treaty of Peace and Friendship between China and Japan, Peking, August 12, 1978.
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Another major step in peace-making was marked by the conclusion of Agreement between the United Kingdom and China on the Future of Hong Kong, Peking, December 19, 1984.® Thus, most important treaties of amity were signed in China in carefully planned stages, and with dignity and honour as an equal partner. 70 Bilateral treaties in other fields, notably trade and economic cooperation, as well as investment and avoidance of multiple taxation were negotiated and concluded with significant trading partners in rapid succession. 71 Legal developments, both internally and internationally, had to be undertaken at increasingly accelerated pace. Internally, China's own Constitution has had to be revised three times, in 1975, 1978 and 1982. 72 The Chinese economic contracts law 1981 73 was further supplemented by another foreign economic contract law in 1985. 74 The Law on Joint Ventures and Foreign Investment received further implementing regulations by the State Council in 1983. 75 Various legal aspects of China's foreign trade have been placed on rational basis through a series of laws and regulations, covering tax system, export and import license, banking and finance, transfer of technology, trademark and resource-related contracts, as well as the establishment of Special Economic Zones. 76 In the international arena, within the United Nations, the Chinese Delegation has been active in ail economic development fields, especially in the New International Economic Order and the Charter of the Economic Rights and Duties of States in 1974. 77 . For the moment, the prospect of international legal scholarship looks brighter than ever before.
Chinese legal scholarship has yet to gain recognition among the peers and confreres of international law. In this context, the Institute of International Law elected Judge Ni as its new associate member at the Cairo session in 1987. 81 As a measure to revive interests in international law, the Chinese Society of International Law was inaugurated in Beijing in February 1980. Since then, China has rejoined the ranks and files of Asian African confreres in the Asian African Legal Consultative Committee, as well as contributing a senior officer as Assistant Secretary General of the Committee.
Bystanders cannot help being astonished by the speed with which China nowadays has reached decision in signing and ratifying, simultaneously, a large number of far-reaching international agreements and codification conventions. China has outdone most Asian and African counterparts in becoming parties to multilateral treaties in the past few years. 82 After thirty years of silent gestation, Chinese legal scholarship is reborn.
The eyes of the world have been watching with anxiety over events unfolding in China following non-violent demonstrations of passive resistance by students in Beijing in the Spring of 1989 which prompted the use of armed forces and repressive measures to suppress and punish peaceful oppositions, with little or no regard for critical repercussions throughout the world. It is the hope of all China's well-wishers that the incidents had not occasioned a serious relapse, however temporary, in the newly reborn legal scholarship which is much needed in that richly cultured land. Let there be longevity and durability in the newborn legal scholarship. 
